DM & E PROJECT – QUESTIONS AND ANSWERS (May, 2006)
1. Has the City of Rochester attempted to negotiate a settlement with the DM & E?

The City had extensive discussions with the DM & E in 1999/2000. At that time, the DM & E submitted an offer which it characterized as its “best offer” and the City submitted a counter-offer which was rejected by the DM & E.  The City again initiated contact with the DM & E in 2001 and 2003 and had some brief, unfruitful discussions.  The specifics of the railroad’s 2000 “best offer” and its most recent April 2006 offer are described in Section 4 below.  The previous offers and counter-offers are also compared in Attachment 1.        

Now in 2006, the City has also attempted to have the DM & E participate in formal mediated negotiations using the federal mediation service.  However, the DM & E objected to a formal mediation process that followed federal mediation service guidelines.  Despite the railroad’s refusal to participate in mediated negotiations with a neutral third party, members of the Rochester Coalition (City of Rochester, Olmsted County, Mayo Clinic, and Rochester Chamber of Commerce) decided to travel to Sioux Falls to meet personally with the DM & E President to attempt to find a win-win solution.
Prior to and immediately after the Sioux Falls visit, the DM & E President made comments to the press criticizing Rochester representatives and dismissing our concerns.  Those comments made it clear that he really had no interest in serious negotiations or in addressing our concerns.  Instead, the DM & E appears to be interested only in media posturing. The DM & E President then submitted a “new” formal offer that did not differ significantly from his “best offer” from 2000.  
While the DM & E President has characterized the Coalition as closing the door on negotiations, the April 2006 offer from the DM & E followed his pattern of offering the same or less than the offer that he provided in 2000.  None of his offers come close to addressing the community’s concerns.  All offers from the DM & E would provide minimal in-city mitigation with no limits on the number and types of train traffic that will come through Rochester.
The community and the DM & E have basic and major differences on what level of mitigation would be required.  The railroad’s “best offer” realistically consisted of only whistle-free improvements, some fencing, not severing the City’s bike path system, and about $2 million to $3 million towards one grade separated crossing, but only when 20 trains per day were already coming through the community. (There was also an offer for a second grade –separated crossing contribution, but only if there were 37 trains per day, a level that the DM & E now says is unrealistic.) 
The offers from DM & E are not even in the same ballpark as the type of extensive improvements that would be needed if significant train traffic comes through Rochester. Even with the best offer from the railroad, the vast majority of the costs to address our concerns would fall to the City and its taxpayers.  The community will continue to work with its Federal Congressional delegation on mitigation alternatives to adequately protect Rochester.   
2. What are the City and Mayo Clinic attempting to accomplish in discussions with the DM & E?  Why hasn’t an agreement been reached? What does the community want?
The City and Mayo Clinic’s primary goal since 1998 has been to eliminate or reduce the number of mile long coal-trains that may come through Rochester (34 coal trains according to the railroad’s STB application). In addition, the City and Mayo Clinic want to eliminate the risks of transporting hazardous or explosive materials through Rochester.  If that cannot be accomplished, our secondary goal is to secure the greatest amount of mitigation possible: tunnel/trench; grade separations (overpasses or underpasses); whistle free crossings; and noise protection.  The secondary goal of mitigation by itself is not enough, unless it also addresses the community’s concerns about the number of at-grade through trains hauling coal and hazardous materials (a “through-train” is one that does not service local customers but instead just passes through the city.  We agree service must be maintained for local customers).
An agreement has not been reached because the DM & E will not agree to: (a) limit the number of trains that will pass through Rochester; (b) restrict the hazardous or explosive materials passing through; or (c) significantly address and reduce the impact from through-trains with DM & E, not city taxpayer, funded mitigation measures.  If there is neither a limit on the number of through-trains or the hauling of explosive or hazardous materials (except to meet the needs of local customers), then the level of mitigation will need to be the most extensive that can be secured.  The DM & E’s minimal offers of mitigation have come nowhere close to addressing any of these concerns.     

3. The DM & E has been quoted as saying that, practically speaking, it is unlikely that 37 trains will be coming through Rochester.  So why are you so concerned?
It was the DM & E’s own projections in their STB filing that stated there could be 37 trains per day coming through Rochester (the existing 3 trains plus an additional 34 coal trains).  It is their number as stated in their application for approval of the project, not ours.  According to their application, the vast majority of the markets identified by the DM & E are in the Chicago, the Great Lakes, and Wisconsin areas.  While DM & E points out that there are many interchange points to the west of Rochester to “disperse trains”, the main routes to serve their identified markets are either through Rochester or heading south at Owatonna.    The railroad has stated they cannot say how many trains will come through Rochester, as it will be the market that decides how many trains there will be and where they go. Their FRA application market information has been kept secret from us.  So there remains great uncertainty, and reason for concern about, how many trains per day may be coming through Rochester several years from now.        

We are concerned because once this project is approved, there is absolutely no limit at all on the number of trains that will come through Rochester or the type of dangerous products that could be hauled just a few blocks from Mayo Clinic.  It could be 10, 20, 37, or more trains and is limited only by the capacity of the railroad in the marketplace.  Make no mistake, the DM & E will send the maximum number of trains possible on its line wherever the market dictates, as they will make more money with more trains.  Right now Rochester has the potential risk of receiving many trains based on whatever the market determines.  
4. Didn’t the DM & E offer to limit the number of trains or provide major in-city mitigation for the City?

No on both counts.  The DM & E has consistently dismissed our main objective of limiting the number and type of trains.  With regard to in-city mitigation, the DM & E’s offers have been miniscule in comparison to the problems their project would cause and the risks it would pose in Rochester.  By their own admission, DM & E’s “best offer” from 2000 offered to provide only whistle free crossing protection (valued at $636,000 by the Surface Transportation Board), plus funding for two grade separation overpass bridges (value of $2 million -$3 million each); the first overpass bridge at 20 trains per day, and the second overpass bridge at 37 trains per day.  They also offered to not cut off our bike path system and to fence their corridor.  Since the DM & E, by their recent statements, says there won’t be 37 trains through Rochester, the total value of the offer from the DM & E’s own perspective was less than $5 million total for all the in-city mitigation improvements.  
Their April 2006 offer was just more (actually less) of the same.  It included two grade separations at 11 trains and 20 trains (which is an improvement but is only what the City itself had already secured by appeal through the STB and the Eighth Circuit Court of Appeals).  In addition, the offer did not include full DM & E funding for those two grade separated crossings as was ordered through the city’s successful appeal to the Eighth Circuit Court of Appeals.  That was conveniently left out.  It only included a 10% DM & E share of whistle free crossing improvements; fencing; bike path retention, and a DM & E 25% share up to $1 million (the City share is 75%) for “derailment prevention measures”.  It did not come near addressing the impacts that the project could have on Rochester.  One of the greatest local myths in Rochester is that there has been substantial  offers from the DM & E for in-city mitigation measures.  All of their mitigation offers have been insignificant in comparison to impacts that the project will have in Rochester,  and the majority of the costs to address the impacts of the proposed project would fall on the City and its taxpayers.
5. Would the DM & E’s contribution from their 2000 “best offer” for one grade separation (overpass bridge) have paid the full costs, when there were 20 trains per day?

No.  The DM & E only offered to pay for the overpass bridge structure.  It was not willing to pay for land acquisition, utility relocation, or other costs.  You have to read the fine print in the DM &E’s offer.  The City’s cost estimates for a full grade separation (overpass or underpass) range from $8 million to $20 million each.  So based on the railroad’s comments and submitted offers, the DM & E realistically offered to only pay about 25% of the cost of one grade separated crossing and only after there would be 20 trains per day.  The remaining cost would be borne by Rochester taxpayers.  Realistically, Rochester could not wait until there were 20 trains per day and the City would be forced to install several grade separations (overpasses or underpasses) prior to 20 trains per day at 100% City cost under the DM & E’s “best offer” from 2000 or their similar offer of 2006.
By its appeal to the Eighth Circuit Court of Appeals, the City secured a requirement for the DM & E to pay the full costs of one grade separated crossing at 11 trains per day, and a second at 20 trains per day.  The City achieved this against the objections of the DM & E.  This exceeded their “best offer” from 2000.  The DM & E did not include 100% DM & E funding for those two grade separations in their April, 2006 offer.  
6. Why have 55 out of 56 cities reached an agreement with the DM & E and Rochester has not?

DM & E’s primary sales pitch to most cities was that the cities would not be able to stop the approval of the project and they combined that with an offer to install crossing  improvements to stop the train whistles.  DM & E agreed to pay that cost and led many cities to believe a city could not eliminate the whistles if they did not reach an agreement with the DM & E. In exchange for this “deal”, the cities also had to agree to not oppose the proposed project.  This is indeed the carrot and stick approach.  
Those cities will not get the whistle free improvements until a certain numbers of trains pass through, ranging from 11 to 20 trains per day.  Many communities generally believed they could not secure greater improvements from the STB or wage a successful fight against the railroad.  Some communities may truly believe that the project will provide them some limited economic benefits, but many probably felt they simply had no choice but to settle with the railroad.  Signing an agreement under duress does not necessarily mean that all those cities actively support the project.
In Rochester, we recognize there is a procedure under Federal Railroad Administration rules that will allow the City to eliminate the train whistles without the railroad’s approval.  However, the City would have to pay for the cost for the whistle-free improvements (estimated $636,000 cost for which the DM & E would pay 10% - $63,600  under their April 2006 offer). In light of our concerns about the impact of the project on the city, Mayo Clinic, and our economy, we were not willing to settle with the DM & E for the miniscule mitigation included in their offers, and which pale in comparison to the potential harm to the city and our economy.  Instead, we have decided to pursue any and all possible alternatives to protect our community.
7. The DM & E seems to be threatening to blow the whistles and cut off our bike path system? They say you haven’t told the community about those?

In the negotiations we had in 1999/2000 at open meetings, we publicly discussed these potential threats from the DM & E.  Despite the DM & E’s threats to be punitive to the community and blow the whistles from one end of Rochester to the other, we believe the community can eliminate the whistles under the FRA rules, whether or not we have an agreement with the DM & E.  The DM & E can, if they so choose, be punitive and refuse to cooperate with the City in relocating the bike path crossing by Mayo Field.  They don’t have to cut off the bike system, but they may.  We think these threats say much about the way that DM & E has reached “negotiated agreements” in other communities.  In event of a bike path closure, the City will identify and install a less direct but alternative connection.  
The issue here is really an implied threat by the DM & E to force the community into submitting and agreeing to a project that will greatly harm us and our largest employer, Mayo Clinic.  We don’t believe that the cost of whistle-free improvements or the bike path threats from the DM &E should compel the community to accept an agreement that offers minimal benefits in comparison to major impacts.  
8. Why are Rochester and the Mayo Clinic so concerned about this project? What makes you so unique in comparison to other communities?

Rochester is a unique community in that we are the largest city on the DM & E line by far, making up 40% of the total affected population along the entire DM&E line and 70% of the affected population in Minnesota.  In addition, we are a medical “destination” community, with over 1.4 million outpatient visits and 60,000 hospital admissions each year.  Mayo Clinic is unique among major medical centers in that it is not located in a major metropolitan area and is largely dependent on patients coming to Rochester from distant locations.  Mayo Clinic also employs 28,000 people in Rochester and 47% of the jobs in Olmsted County are tied to the Clinic.  It is the lifeblood of the economy of Rochester, Olmsted County, and all the surrounding counties. Its impact is 1.3% of the total economy of the entire State of Minnesota.  If we do not provide a safe, quiet, and pleasing environment for those patients and employees, our economy and future is at risk.  
One of the greatest concerns is that given the size of the Mayo operations in Rochester, there are simply no options for the evacuation of patients and medical staff in the event of a hazardous materials spill or one involving explosive materials.  A derailment in downtown Rochester involving hazardous chemicals would be an incalculable disaster, both immediately and long-term. In addition we have over 22,500 emergency service calls (Police, Fire, Ambulance) per year that cross the tracks.  Several thousand of  those could annually be delayed and disrupted by mile-long coal trains that will close 8 at grade-crossings simultaneously.  If you are waiting at a crossing in an ambulance or if you have had a heart attack and are waiting for a first responder to get to you, this project will decrease your odds of surviving.  It will also delay Mayo critical care personnel from reaching emergency response trauma calls at St. Mary’s.  We see little benefit but huge risk in the DM & E project for Rochester and Mayo Clinic. 
9. DM&E says they need the project to improve the safety of their railroad and that with the proposed upgrades they will have a safer railroad.  Don’t you want them to upgrade their line?
The DM&E has consistently stated that with the proposed upgrades they will have a safer railroad, implying the upgrade will eliminate all safety concerns.  The reality is new rail does not guarantee safety.  Accidents can and do occur on new or recently upgraded track.  In fact, despite the DM&E claim in a release dated April 6, 2006 that it has had “0 derailments over 169 miles of new track”, on July 28, 2004 a DM&E train derailed in Balaton, MN on track that had been replaced just a month before.   One of three locomotives and 14 of 75 rail cars derailed, spilling 45,000 gallons of ethanol and forcing an evacuation of the city.  DM&E blamed the derailment on a switch that was improperly lined by a DM&E contractor.

There have been numerous, high profile derailments on welded steel rail, similar to what DM&E plans to use on its new line.  Derailments in Minot, ND and Scottsbluff, NE are examples of just two such incidents where thousands of people had to be evacuated because of derailments involving hazardous materials.  Derailments can be caused by a variety of factors including equipment failure, human error, vandalism, crossing accidents, track failure, etc.  In reports filed with the Federal Railroad Administration (FRA) during the past six years, track defects were listed as the cause of less than 50% of the accidents on the DM&E.  Increasing the number, length and speed of trains increases the potential for accidents and if that accident includes hazardous materials such as propane, ethanol, chlorine or other chemicals (DM&E hauls all of these types of materials), the result can be catastrophic. 
According to the FRA, DM&E has one of the worst safety records of all U.S. railroads.  DM&E led the nation in railroad accidents for a railroad its size, with 256 accidents for the past four-year period.   In 2004, DM&E reported train accidents at a rate of 57.11 per million train miles – 13.3 times higher than the national average of 4.28 accidents per million train miles.

In October 2005, the FRA announced “serious safety problems” at DM&E after a series of focused inspections of the DM&E that were prompted by their poor safety record.  FRA found “numerous problems with management and implementation of DM&E’s safety program” and identified issues with track maintenance, employee training, bridge inspections and grade crossing warning systems.  As a result of these findings, the FRA and the DM&E entered into a safety compliance agreement requiring the railroad to implement numerous measures to ensure compliance with federal safety standards, including, among other things, retraining employees on operating rules in the areas with the most serious noncompliance and maintaining accurate records of reports for devices that do not function properly.
The history of accidents within the railroad industry and the safety record of the DM&E alone validate Rochester’s concerns about the very real threat to this community from the risk of derailments, especially if it would involve hazardous materials.  Combined with the increased number, length and speed of trains resulting from the proposed DM&E expansion, this concern is only heightened. 

This does not mean the City is opposed to upgrades of the track through Rochester.  The current line is in need of repairs in order to ensure safety and local customers will continue to need rail service.  This upgrade can, and should, occur without putting the community at undue risk.
10. What about this $2.5 BILLION Federal Loan request of the DM & E?

First, we think that the circumstances under which the loan program was approved and the involvement of a former DM & E  lobbyist, Sen. Thune, are questionable and deserve scrutiny.  Changing a proposed $3.5 billion FRA program to $35 billion by moving the decimal point and requiring questionable loan granting provisions that no private institution would use was not the federal government’s finest day.  Senator Thune has taken credit for tailoring this loan program to meet the needs of the DM&E.
Second, the FRA process for reviewing loan applications under this program is largely done behind closed doors.  The loan application itself is considered confidential and there is no opportunity for interested parties to find out how the railroad plans to repay the loan.  Furthermore, there appears to be no opportunity for public oversight of the approval process.  We believe that such a large use of taxpayer dollars should be reviewed in an open and transparent process to ensure precious taxpayer dollars are utilized in a reasonable and proper manner.  

Third, a recent study completed by a nationally recognized financial firm, Bearing       Point, calls into question whether the DM & E would ever be in a position to             repay the federal treasury for the LARGEST LOAN IN UNITED STATES             HISTORY.  The DM & E is a small company with minimal capital and equity in comparison to the size of the loan.  Their application for a $2.5 billion FRA loan would dwarf the $1.5 billion loan made in the Chrysler bailout.  If the railroad defaults on the loan, it would be the taxpayers who would pick up the tab while the owners of the railroad walk away with potentially large profits.

Finally, we are concerned about this federal bailout of an undercapitalized railroad with a history of relying on government subsidies to survive.  Although the railroad initially claimed it had plenty of resources available and later said there was substantial interest from potential investors, it has failed to come up with private money to finance the project.  It is now relying on a federally subsidized loan, with terms no private lender would provide, to finance its speculative project.  All this when two private railroads, BNSF and UP, already serve the Powder River Basin, and are investing millions of their own money to increase capacity and ensure improved service.

We believe all these issues require greater scrutiny on the loan application and this project.  We call on our federal elected officials to act as advocates for Rochester and the American taxpayers.  If you are concerned about this use of your federal tax dollars for a questionable loan and with the risks to our community, please contact your federal congressional representatives.   

